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RECOMVENDED ORDER

Robert E. Meale, Administrative Law Judge of the Division of Adm nistrative
Heari ngs, conducted the final hearing in Port Charlotte, Florida, on Septenber
4, 1996.
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For Petitioner: Steven D. Fiel dman

Chi ef Attorney
Depart nment of Busi ness and
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Division of Real Estate
Hur st on Buil di ng, North Tower
400 West Robi nson Street
Ol ando, Florida 32801-1772

For Respondents: Frederick H WIsen
Gllis and WI sen
1415 East Robi nson Street, Suite B
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue is whether Respondents are guilty of dishonest dealing by trick
scheme or device, cul pable negligence, or breach of trust in any business
transaction, in violation of Section 475.25(1)(b); failing to maintain trust
accounts in an escrow account until disbursenment is authorized, in violation of
Section 475.25(1)(k); operating as a broker without holding a valid broker's
license, in violation of Sections 475.42(1)(a) and 475.25(1)(e); failing to
prepare the required witten nmonthly escrow statenent reconciliations, as
required by Rule 61J2-14.012(2) and (3), and thus Section 475.25(1)(e); failing
to give witten notice to a party to a transaction, before the party signs a
contract, that the broker is a representative of another party, in violation of
Rul e 61J2-10.033 and Section 475.25(1)(q); failing to conply with Section
475.25(1)(qgq), and thus Section 475.25(1)(e); and, as to Respondent Dune,
engagi ng for a second time in m sconduct that warrants his suspension or



engagi ng i n conduct or practices that show he is so i nconpetent, negligent,

di shonest, or untruthful that clients and their noney cannot safely be entrusted
to him in violation of Section 475.25(1)(0). |If either Respondent is guilty of
any of these alleged violations, an additional issue is what penalty should be

i mposed.

PRELI M NARY STATEMENT

By Administrative Conplaint dated Decenmber 15, 1995, Petitioner alleged
t hat Respondent Dume operated as qualifying broker of Respondent Sout hwest
Florida Hone Realty, Inc. The Adm nistrative Conplaint alleges that the rea
estate broker's license of Respondent Dune expired on Septenber 30, 1995, and
t he corporate brokerage |icense of Respondent Southwest Florida Hone Realty,
Inc. expired on March 31, 1995. The Admi nistrative Conpl aint all eges that
Respondent Dune's last |icense was as an involuntary inactive broker and
Respondent Sout hwest Florida Hone Realty's last |icense was voi ded due to
nonr enewal .

The Admi nistrative Conplaint alleges that the corporate Respondent's renta
managenment account was short $31,450.98, as of Novenmber 1, 1995. The
Admi ni strative Conpl aint all eges that Respondent Dune transferred nmoney fromthe
escrow account of the corporate Respondent to an account in the name of another
cor poration owned by Respondent Dume, who then used the noney for persona
pur poses. The Admi nistrative Conplaint alleges that Respondents failed to
prepare witten nmonthly reconciliation statenents of the escrow account and
provide their clients with agency di scl osure statenents.

The Adm nistrative Conplaint also alleges that the Florida Real Estate
Conmi ssion entered a final order on Septenber 8, 1994, reprimandi ng Respondent
Durme, placing his license on probation for one year, fining him$300, and
requiring himto conplete ten hours of post-licensing broker's education. (The
date of the order is August 8, 1994; it became effective 30 days later. The
order is thus referred to as the August 8 final order.)

Respondents did not file an answer to the Admi nistrative Conplaint.
However, they filed an El ection of Rights disputing the allegations of the
Admi ni strative Conplaint. 1In their proposed recomended order, Respondents
asserted that they "are now and have been at all material tinmes" licensed in
Fl orida as real estate brokers.

At the hearing, Petitioner called one witness, who was its investigator
Petitioner offered into evidence one exhibit, which was admtted. The exhibit
is the final order that the Florida Real Estate Comm ssion entered on August 8,
1994. Respondent called no witnesses and offered into evidence no exhibits.

The Adm nistrative Law Judge admitted evidence concerning the violation of
the August 8 final order only after Petitioner stipulated that it would dismss
wi th prejudice an administrative conplaint alleging such a violation and woul d
not file charges agai nst Respondent Dume alleging this sane violation

Respondent Dune did not appear at the final hearing. He filed a notion for
a continuance, which was denied. The only response to the initial order was
filed by Petitioner and indicated that Septenber 4, 1996, was available for the
final hearing. Respondent Dune possibly joined in this response; the response
purports to be a joint response in the heading, although it makes no further
mention of Respondents.



If the response were a joint response, Respondent Dune indicated that he

was available on that date. |If it were not a joint response, Respondent Dune
failed to set forth his dates of unavailability, which, pursuant to the initial
order, neans that the final hearing "will be set . . . at a date, tinme and

duration established by the Division [of Adm nistrative Hearings]."

After hearing the testinony, the Adm nistrative Law Judge left the record
open for 16 days so that Respondents' counsel could take the deposition of
Respondent Dune, but Respondents |ater elected not to avail thenselves of this
opportunity. The Administrative Law Judge entered an order closing the record
on Septenber 25, 1996.

FI NDI NGS OF FACT

1. Respondent Dunme has been licensed in Florida as a real estate broker
and Respondent Sout hwest Florida Hone Realty, Inc. has been licensed in Florida
as a corporate broker.

2. Petitioner did not file Iicensing docunentation as an exhibit.
Petitioner's witness testified that the licenses expired on Septenber 30, 1995,
for Respondent Dume and March 31, 1995, for Respondent Sout hwest Florida Hone
Realty. This testinony is hearsay and does not establish the |icensing status
of Respondents.

3. In their proposed recommended order, Respondents propose a finding that
they are now and have been at all material tines |licensed real estate brokers in
Florida. The evidence does not support this assertion

4. However, the pleadings of the parties establish that Respondents were
licensed at least up to the dates alleged by Petitioner

5. The Administrative Conplaint alleges that Respondent Dune's |icense
expi red on Septenber 30, 1995, and Respondent Sout hwest Florida Hone Realty's
license expired on March 31, 1995. The obvious inference fromthese all egations
is that Respondents were |licensed up to those dates.

6. Conbining these inferred allegations in the Adm nistrative Conpl ai nt
with the assertion of Respondents in their proposed recommended order that they
are now and have been at all material tinmes licensed, it is clear that the
parties do not dispute that Respondents were |licensed at |east up to the dates
set forth in the Adm nistrative Conplaint. The only real dispute as to
licensing is whether Respondents were |icensed after these dates, and the record
supplies no answer to this question

7. By final order filed August 8, 1994, the Florida Real Estate Conm ssion
found both Respondents guilty of violating Sections 475.25(1)(b), (e), and (k)
and Rule 61J2-14.012(2) and (3). The final order is based on an adnministrative
conpl aint alleging, as of February 1 and 2, 1994, a shortage of about $6000 in
one escrow account and an overage of about $400 in another escrow account. The
adm ni strative conplaint alleges that Respondent Dune prepared witten nonthly
escrow account reconciliation statenents.

8. The final order reprinmands each Respondent. As to Respondent Dune
only, the final order inposes a $300 fine, suspends his license until the fine
is paid, and pl aces Respondent Dune's |icense on probation for one year, during
which tine he was required to "enroll in and satisfactorily conplete a 30-hour



br oker managenent course.” The final order states that a failure to conplete
all conditions of probation may result in the filing of a new conplaint.

9. The final order establishes that Respondents have been |icensed brokers
in Florida, but does not establish their licensing status as of anytine after
the expiration of Respondent Dune's probation, which ended on Septenber 8, 1995.

10. In md-Septenmber 1995, an investigator enployed by Petitioner
cont act ed Respondent Dunme to determ ne whether he had conplied with the fina
order of August 8, 1994. Respondent Dume admitted that he had not undertaken
the required education. The investigator set up an office audit for Novenber 1
1995.

11. On Novenber 1, 1995, the investigator visited Respondents' office to
conduct the audit. She had access to all relevant docunents and found that
Respondent Sout hwest Florida Hone Realty, Inc. maintained an escrow account for
real estate rental deposits. The investigator audited the period from January
31, 1995, through Septenber 30, 1995.

12. The investigator found that neither Respondent conducted witten
reconciliations of the escrow account during this period of tine.

13. The investigator found checks drawn on the escrow account inproperly
paid to another corporation owned by Respondent Dume and, in one case, paid to
Respondent Dune personally. Two of the checks payable to the other corporation
whi ch was not a |icensed corporate broker, were dated Septenber 30 and COctober
31, 1994. The investigator did not testify as to the date of the check paid
personal ly to Respondent Durne.

14. The investigator asked Respondent Dune about these disbursenments. As
to the check made to hi mpersonally, he explained that a bank would not cash his
check and he needed funds.

15. Al of the checks paid to the other corporation or Respondent Dune
personal |y were unauthorized and an i nproper use of escrow funds. Petitioner
proved that the two checks to the corporati on owned by Respondent Dune rel ated
to a time period not covered in the case resulting in the August 8 final order

16. Wen the investigator attenpted to reconcile the escrow account for
the period fromJanuary 31 through Septenber 30, 1995, she found a shortage of
about $31,500. Respondent Dune told her that he had repaid the escrow account
about $20,000, but this was in January 1994.

17. There is no evidence that any client has suffered any | osses due to
Respondents' failure to maintain the escrow account in the manner required by
I aw.

18. As already noted, the parties in effect agree that Respondents were
licensed until certain dates in 1995, but the evidence fails to establish that
Respondents' |icenses expired after that time. But even if the evidence had
proved the all eged expiration dates, the evidence would still be Iess than clear
and convi nci ng that Respondents conducted real estate business after those
dates. There is even | ess evidence that Respondents failed to make required
witten disclosures in real estate transactions, as Petitioner has failed to
prove any real estate transactions or the absence of any such discl osures.



CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter. Section 120.57(1)(k), Florida Statutes. (Al references to
Sections are to Florida Statutes.)

20. Section 475.25(1)(a), (b), (e), (k), and (o) provides that the Florida
Real Estate Conm ssion may inpose discipline if it finds that "the |icensee,
registrant, permttee, or applicant:"”

(a) Has violated any provision of s.
475.42 or of s. 455.227(1).

(b) Has been guilty of . . . dishonest
dealing by trick, schene, or device
cul pabl e negligence, or breach of trust in
any business transaction . . .. . . . It is
imuaterial to the guilt of the Iicensee that
the victimor intended victimof the m scon-
duct has sustai ned no damage or | oss.

(e) Has violated any of the provisions of
this chapter or any |awful order or rule nmade
or issued under the provisions of this chapter
or chapter 455.

(k) Has failed, if a broker, to inmmediately
pl ace, upon receipt, any noney . . . entrusted
to himby any person dealing with himas a
broker in escrow with [an approved entity],
or to deposit such finds in a trust or escrow
account maintained by himwith sonme bank . . .,
wherei n such funds shall be kept until
di sbursenment thereof is properly authorized

The conmi ssion shall establish rules
to provide for records to be nuaintained by
the broker and the manner in which such
deposits shall be made.

(o) Has been found guilty, for a second
time, of any msconduct that warrants his
suspensi on or has been found guilty of a
course of conduct or practices which show
that he is so inconpetent, negligent,

di shonest, or untruthful that the noney,
property, transactions, and rights of

i nvestors, or those with whom he may sustain
a confidential relation, may not safely be
entrusted to him

21. Rule 61J2-14.012(2) requires a broker to prepare, at |east nonthly,
witten reconciliation statements of his escrow accounts. Rule 61J-14.012(3)
provides, if the reconciliation uncovers any di screpancies, that the broker mnust
explain the discrepancies in witing on the reconciliation and record the
corrective action that he has taken.

22. Petitioner nmust prove the material allegations by clear and convincing
evi dence.

23. The nost significant shortcomng in Petitioner's proof is its failure
to prove that Respondents' |icenses expired. This failure clearly neans that



Petitioner cannot prevail on its claimthat Respondents operated as brokers wth
expired licenses. This failure also has sone bearing on the remnaining

al | egati ons because of Petitioner's failure to show that certain acts or

om ssi ons took place while Respondents were |icensed. However, as previously

di scussed, the Adm nistrative Conplaint and Respondents' proposed recomended
order establish that Respondents were |licensed at |east through the dates of the
al l eged license expirations.

24. 1f licensed only through the two dates in 1995, Respondents
nonet hel ess are guilty of violations of the |aws regulating |icensed brokers.

25. Petitioner proved that each Respondent violated Rule 61J2-14.012(2) by
failing to performthe required witten nonthly reconciliations. The only
evi dence of a shortage or any other discrepancy is for the end of the audit
peri od, which is Septenber 30, 1995. Thus, Petitioner proved that Respondent
Dune also violated Rule 61J2-14.012(3) by failing to wite on the reconciliation
the reason for the di screpancy and what he would do to fix it. However,
Petitioner's proof of a violation of Rule 61J2-14.012(3) by Respondent Sout hwest
Florida Hone Realty fails because, by the tine of the only proved di screpancy,
the record fails to show t hat Respondent Southwest Florida Hone Realty was stil
licensed and subject to this rule.

26. Thus, Petitioner has proved that each Respondent viol ated Section
475.25(1)(e), which requires conpliance with agency rules, by failing to prepare
monthly reconciliations in violation of Rule 61J2-14.012(2). And, in the case
of Respondent Dune, Petitioner has also proved a violation of Rule 61J2-
14.012(3), and thus Section 475.25(1)(e).

27. Petitioner also proved that Respondents maintained an escrow account
on which they permtted Respondent Dunme to nake unaut horized di sbursenents, as
evi denced by the substantial shortage, Respondent Dune's adnission of a specific
i mproper disbursenment, and the investigator's finding of at |east one other
i mproper disbursenment. All of these itens of proof took place while Respondent
Dune was licensed. Although the timng of the shortage is not linked to the
peri od of Respondent Southwest Florida Hone Realty's licensure, the two checks
in the last quarter of 1994 are, so the corporate Respondent is also guilty of
this violation.

28. The unaut hori zed di sbursenents violate Section 475.25(1)(a), which
prohi bits di shonest dealing, cul pable negligence, or breach of trust, and
Section 475.25(1)(k), which prohibits unauthorized di sbursenents on an escrow
account. The shortage itself, for which Respondent Southwest Florida Hone
Realty is not responsible because it was not licensed at the tinme, constitutes a
separate basis for finding a violation of these statutes by Respondent Dune.

29. Respondents argue that Petitioner's proof of the failure to perform
reconciliations and unaut horized disbursenents fails because it failed to
i ntroduce docunentary evidence of these violations. ear and convincing
evi dence may, in appropriate circunstances, consist of a witness's testinony of
the results of her escrow account reconciliation. Ooviously, Petitioner could
not be expected to produce docunentary evidence of a failure to prepare nonthly
witten reconciliations. And the testinony of Petitioner's witness as to
adm ssi ons of Respondent Dune regarding the use of trust funds, at |east where
unrebutted, as in this case, is also capable of sustaining the relevant standard
of proof, as is her testinony concerning the several unauthorized checks and the
substantial shortage.



30. However, Petitioner has failed to prove that Respondents operated
wi thout valid licenses or failed to provide the required witten discl osures.
As noted above, the investigator's testinmony on licensure is an inproper basis
for a finding of fact as it is inadm ssible hearsay. And her testinony as to
t he absence of required witten disclosures fails to show, anmong other things,
the transactions giving rise to the requirenent to disclose.

31. As to Respondent Dune, Petitioner also proved that he has viol ated
Section 475.25(1)(0) because he has been found guilty for a second tinme of
m sconduct warranting his suspension or has been found guilty of a course of
conduct or practices which show that he is so inconpetent, negligent, dishonest,
or untruthful that clients may not safety entrust with himtheir noney.

32. A serious aggravating factor in setting the discipline for both
Respondents is their conmission in this case of worse escrow account violations
than the ones for which they were disciplined in the August 8, 1994, fina
order.

33. In the prior disciplinary case, Respondents performed nonthly escrow
account reconciliations and allowed an escrow shortage of $6000 to devel op
After receiving reprinmands for these violations, and nore serious discipline as
to Respondent Dune, Respondents are no |onger perform ng nonthly escrow account
reconciliations and have all owed an escrow shortage of $31,500 to devel op
Anot her aggravating factor concerning Respondent Dune is his adnmtted failure to
conmply with the condition of probation set forth in the August 8 final order

34. Section 475.25(1) provides that the Florida Real Estate Conm ssion
may, after finding a violation of any provision of Section 475.25(1), enter an
order revoking a |license, suspending a |license for not nore than 10 years,
placing a |icensee on probation, inposing an adm nistrative fine of not nore
than $1000 for each count of separate offense, and reprimanding the |icensee.

RECOMVENDATI ON
It is
RECOMVENDED t hat the Florida Real Estate Commi ssion enter a final order
revoki ng the Iicenses of Respondent Dunme and Respondent Sout hwest Fl orida Home

Real ty, Inc.

ENTERED on Decenber 2, 1996, in Tall ahassee, Florida

ROBERT E. MEALE

Admi ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675 SUNCOM 278-9675

Fax Filing (904) 921-6847

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 2nd day of Decenber, 1996.



COPI ES FURNI SHED:

Steven D. Fiel dman
Chi ef Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Real Estate
Hur st on Buil di ng, North Tower
400 West Robi nson Street
Ol ando, Florida 32801-1772

Frederick H WIsen

Gllis and WI sen

1415 East Robi nson Street, Suite B
Ol ando, Florida 32801

Lynda L. Goodgane
Ceneral Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Henry M Sol ares

Di vi sion Director

Depart nment of Busi ness and
Pr of essi onal Regul ati on

Division of Real Estate

400 West Robi nson Street

Ol ando, Florida 32802-1900

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within 15 days fromthe
date of this reconmended order. Any exceptions to this recomended order nust
be filed with the agency that will issue the final order in this case.



